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Introduction
A big part of being a good manager and leader lies in the ability 
to manage others. This doesn't mean forcing compliance onto 
employees, but rather developing the ability to work with others 
and provide feedback to help them grow into their ideal roles 
in the company. This handbook will look at the laws in South 
Africa that govern your relations with employees, and which 
procedures to follow when such a relationship is in jeopardy. 

Labour relations and  
how they are governed  
by the law 

The relationship between 
an employer and 
employee and remedies 
for breach of contract 

How to conduct 
performance 
management 

The inner workings of 
progressive discipline 

How to conduct a 
disciplinary enquiry  

The lawful way to 
handle a dispute  
 
 

How to determine 
the fairness of a 
dismissal  
 

 

Specifically, this Handbook will Cover  
the Following Topics: 

This handbook is interactive! This means that you will have to hover over content or click on 
buttons in order to see some of the information. Look out for prompts like these to see what 
you need to do. NOTE: To be sure you see these interactive features, use Adobe Acrobat Reader 
DC (this software is free and available online).
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What is Employee  
or Labour Relations?

1 

When people use the term employee or labour relations, they 
are talking about the relationship between the employer and 
workers. This relationship develops within the framework of 

rules, guidelines, procedures and laws.

MANAGING LABOUR RELATIONS | 5
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Employee or Labour Relations  
is Made up of Three Parts

What Does the Law Say?

THINK ABOUT THIS
What are the obligations of each of the below role players in 
labour relations? How do they interact?

LABOUR (employees) 
provides a way for capital 
(or money) to grow.

CAPITAL (the employer) 
provides jobs, investments, 
salaries, etc.

GOVERNMENT  
provides a balanced  
system to improve labour’s lot 
and to create the necessary 
economic climate for capital.

In South Africa, the Main Employment Law Statutes are:
1.  The Labour Relations Act (LRA) 

66 of 1995 

2.  The Basic Conditions of Employment Act (BCEA) 
75 of 1997 

3.  The Employment Equity Act (EEA) 
55 of 1998

4.  The Skills Development Act (SDA) 
97 of 1998

5.  The Unemployment Insurance Act (UIA) 
31 of 2001 

6.  The Occupational Health and Safety Act (OHSA) 
85 of 1993

7.  The Compensation for Occupational Injuries and Diseases Act (COIDA) 
130 of 1993



MANAGING LABOUR RELATIONS  |  7

Dispute resolution

When two or more parties 
disagree on a major issue, a 
dispute resolution is used to 
find an outcome that would 
be in the best interest of all of 
those involved.

  DEFINITION 

Code of good 
practice for 
dismissals: 

It provides guidance  
on best practices  

for dismissals.

Dispute 
resolutions: 

It confers rights to 
the Commission for 
Conciliation, Mediation 
a n d  A r b i t r a t i o n 
(CCMA) and Labour 
Courts to resolve 

labour disputes

Unfair 
dismissal and 
unfair labour 

practices: 
It defines the rules 
for the prevention of 
unfair dismissals and 
unfair labour practices 

Look at these Acts in More Detail:
1. The LRA (Labour Relations Act)
This Act deals with dispute resolution and it establishes the Commission 
for Conciliation, Mediation and Arbitration (CCMA), Labour Court and 
Labour Appeal Court.
Applies to employees and employers in all sectors with the exception of 
members of the South African Defence Force and agencies or services 
established in terms of the Intelligence Service Act.

The intention of the LRA is to protect workers and to promote economic 
development, fair labour practices, peace, democracy and social development.

Key Aspects of the LRA:

 The LRA brings the law in line with the expected standards of living in  
South Africa. 

 It gives substance to the rights guaranteed to employers and workers in the 
South African Constitutional framework.

 It is intended to honour South Africa’s public international law obligations.

 The LRA takes into account the findings and the recommendations of the 
International Labour Office's Fact-Finding and Conciliation Committee. 

 It unifies labour relations and labour law by replacing the separate legislation 
which regulates the public sector, the private sector and local authorities, the 
educational sector and agriculture with a single uniform statue.

 The LRA extends rights and duties to sectors which were previously unregulated 
and left to the tender mercies of the common law and sometimes administrative 
law.

 It applies to employees and employers in all sectors except for members of the 
South African Defence Force and agencies or services established in terms of 
the Intelligence Service Act

 It protects job-seekers from unfair discrimination during the  
recruitment process.

The LRA Covers the Following Key Elements:

CHAPTER 1: WHAT IS EMPLOYEE OR LABOUR RELATIONS?

The intention 
of the LRA is to 
protect workers 
and to promote 
economic 
development, fair 
labour practices, 
peace, democracy 
and social 
development.
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LEAVE TYPE BCEA PROVISIONS

ANNUAL 15 days (21 Consecutive Days)

SICK 30 days over period of 36 consecutive months  
(3 years)

PATERNITY 10 days unpaid

MATERNITY Up to 4 months unpaid

SPECIAL Family Responsibility Leave
If the employee has been working at company for more 
than 4 months, they are entitled to 3 days of leave if:
• an immediate family member of the employee dies 

(for example spouse or partner; own child; adopted 
child; own parents; adoptive parents; siblings; 
grandparents; grandchildren)

•  the employee becomes a parent and needs to take 
paternity leave

•  their child is ill

Let’s Look at these Acts in More Detail:
2. The BCEA (Basic Conditions of Employment Act)
This Act deals with fair labour practices and basic conditions of 
employment (for example leave, working hours, employment contracts, 
deductions and terminations).
Applies to all employees except soldiers, spies and employees that earn more 
than a specific amount per year (currently this amount is R211,596.30, with 
effect from 1 March 2021).

The BCEA provides for minimum employment requirements. These include 
basic conditions such as sick leave, leave, family responsibility leave, working 
hours, overtime, and work on Sundays and Public holidays. 

See an overview of these provisions in the table below.

3. The EEA (Employment Equity Act)
This Act promotes equal opportunity and fair treatment of employees. It 
aims to eliminate unfair discrimination and implement affirmative action.
Applies to all employees.

Affirmative action

Affirmative action describes the 
steps taken in order to increase 
the representation of particular 
groups in areas in which they are 
underrepresented (for example 
based on their gender, race, 
sexuality, creed or nationality).

  DEFINITION 

Hold your cursor 
on this table to 
see OUR company 
provisions

This BCEA 
deals with fair 
labour practices 
and basic 
conditions of 
employment (for 
example leave, 
working hours, 
employment 
contracts, 
deductions and 
terminations).
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4. The Skills Development  
Act 97 of 1998 (SDA) 
This Act aims to expand the knowledge and competencies of the 
labour force in order to improve productivity and employment.

The main aims of the Act are:

 To improve the quality of life of workers, their prospects of 
work and labour mobility

 To improve productivity in the workplace and the 
competitiveness of employers

 To increase the levels of investment in education and 
training in the labour market and to improve the return on 
that investment

 To promote self-employment

 To improve the delivery of services

5. The Unemployment Insurance  
Act 63 of 2001 (UIA)
The purpose of this Act is to establish an unemployment 
insurance fund. Employers and employees contribute to the fund 
and employees who become unemployed, or their beneficiaries, 
can benefit from the fund.

6. The Occupational Health  
and Safety Act 181 of 1993 (OHSA) 
This purpose of this Act is to provide for the health and safety 
of persons at work and for the health and safety of persons in 
connection with the use of plant and machinery; the protection of 
persons other than persons at work against hazards to health and 
safety arising out of or in connection with the activities of persons 
at work; to establish an advisory council for occupational health 
and safety; and to provide for matters connected therewith.

7. The Compensation for Occupational 
Injuries and Diseases Act 130 of 1993 
(COIDA)
The main objective of the Act is to facilitate a process which 
provides for payment of medical treatment and compensation 
for disablement caused by occupational injuries and diseases 
sustained by employees in the course of their employment, or for 
death resulting from such injuries or diseases; and to provide for 
matters connected therewith.

CHAPTER 1: WHAT IS EMPLOYEE OR LABOUR RELATIONS?
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2 
Employment 
Relationship 
Responsibilities 
The employment contract is an individual contract 
between employer and employee which can be fixed term 
or open-ended. It prescribes responsibilities and duties 
of both the employee and the employer.
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CHAPTER 2: EMPLOYMENT RELATIONSHIP RESPONSIBILITIESCHAPTER 2: EMPLOYMENT RELATIONSHIP RESPONSIBILITIES

The Agreement is Normally as Follows:

Act in good faith and promote  
the interests of the employer

Compensate in line with terms 
and conditions of employment

Employee's duties

Employee's part of the agreement

Employer’s duties

Employer’s part of the agreement

Voluntarily places services or labour 
at disposal of employer and accepts 

remuneration in return.

Pays employee for services rendered. 
Must provide work, define standards and 
control output.

Perform diligently and competently

Conduct and performance aligned 
to rules, procedures and standards 

as communicated to employee  
by employer.

Create an environment that is safe 
(Health & Safety)

Provide tools and training 
for employees to achieve 
performance standards

Breach of Contract
Should either the employer or employee not fulfil their duties as set out in their agreement, we define this as 
being in breach of contract.

Employer in breach?  
Then the EMPLOYEE can:

Put the company on terms, and demand specific 
performance for example by referring the matter 
to the Department of Labour or to the CCMA.

OR

Cancel the contract through resignation.

Employee in breach?  
Then the EMPLOYER can:

Put the employee on terms, and demand specific 
performance for example by initiating corrective action  
such as issuing a warning.

OR

Cancel the contract by dismissing the employee.
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         PROACTIVE          REACTIVE

Prevent problems before they arrive: React to problems as they arise:

Establish good and consistent 
communication using a variety of 
media and face-to-face engagements

Absenteeism

Provide on-going coaching and 
feedback Poor performance

Hold regular performance discussions Low morale

Catch people doing something right 
and recognise this performance 
immediately

High turnover

Ensure the team is familiar with all 
policies, procedures and work rules Litigation

How would you prevent 
the situations listed 
under “reactive” from 
becoming a bigger 
problem?

Management Styles
As an employer, it is always better to adopt a proactive management style 
instead of being reactive. This means actively trying to prevent problems 
before they arrive instead of simply reacting to problems as they come up. 

Let’s look at examples of these styles:

THINK 
ABOUT 
THIS
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CHAPTER 2: EMPLOYMENT RELATIONSHIP RESPONSIBILITIES

Performance  
Management 

3

As a leader, the first step in managing poor 
performance is to identify underperformers. 
You can identify poor performance by using the 
indicators in this chapter, and learn to distinguish 

it from misconduct.
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WHAT’S THE 
DIFFERENCE?

Poor Performance  
vs Misconduct:

Poor performance is about 
being willing but not able to do 
the job. Misconduct is about 
being able but not willing to do 
the job.

A poor performer is unable to 
do their job, either because 
they cannot fulfil the duties of 
their role or due to ill-health. 
Misconduct , on the other 
hand, refers to unacceptable 
behaviour by the employee – 
this could have been intentional 
or due to negligence, and 
might present in the form 
of unexplained absences 
from work, disruptive and 
argumentative behaviour, or, in 
the case of serious misconduct, 
gross dishonesty and damage  
to the employer’s property.

Poor Performance Requirements 
Before you can prove that an employee is a poor performer,  
you need to ensure you have followed these steps:

 Examine the required responsibilities and 
standards against the employee’s actual 
performance, i.e. evaluate or assess the 
employee’s performance

 You can only do this if performance stand-
ards have been set – the employee must be 
told what the standard is

 Standards must be reasonable, measurable, 
understandable, and job-related

 The employee must be informed how things 
are done in the company or in their role – 
they can only perform to expectation if 
they have been instructed as to what those 
expectations are

 The employee should also be informed 
where they can obtain such information 
and documents available on the internet or 
through your line manager.

 Appropriate training involves teaching the 
employee how to do the job and providing 
them with knowledge, skills and resources 
to perform at the required standard

 The keyword here is appropriate, meaning 
you do not have to keep on and on training 
a person. 

There will come a time when, if the employee has 
been trained and yet they are still not competent, 
you will have to consider their suitability in the 
role.

Take note: Employees are 
hired on the basis that they 
are either fully competent to 
do the job or that they will be 
trained to do it.

 Supervise and direct the employee on a 
regular basis, for example day to day or 
weekly (this will depend on the level of 
experience or level of the job etc.)

 Provide coaching and feedback 
opportunities

Broadly speaking, this is the “leadership” side 
of management.

1
2

3

4

APPROPRIATE 
EVALUATION

APPROPRIATE 
INSTRUCTION

APPROPRIATE 
GUIDANCE

 APPROPRIATE 
TRAINING
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In some cases, 
it would be 
inappropriate to 
allow time for 
improvement 
(often in senior 
positions 
where the 
continued poor 
performance 
may place the 
company at risk).

 In order to be fair, the law requires that you 
should consider other alternatives prior to 
dismissal for example transfer or demotion

 This may require the employee to accept a 
drop in status and a reduction in salary

 If the employee did not accept the transfer 
or demotion, he would be dismissed

 If there are no alternative positions then the 
employee would be dismissed

 No employee may ever be dismissed 
without the opportunity to state his or her 
case. This is normally done in an enquiry

 The employee must be notified in writing, 
allowed time to prepare, allowed employee 
representation

 The company needs to prove that all these 
factors that we are discussing have been 
met before an employee can be fairly 
terminated

 “Reasonable” is not clearly defined and 
depends on the situation and the job, i.e. 
how long will it take to properly measure 
whether the employee has improved.

 In some cases, it would be inappropriate 
to allow time for improvement (often in 
senior positions where the continued poor 
performance may place the company 
at risk, for example continued poor 
performance may cause the company 
substantial loss or damage)

5

6

7

REASONABLE 
OPPORTUNITY 
TO IMPROVE

AN 
ENQUIRY

OTHER 
OPTIONS 
SHORT OF 
DISMISSAL

CHAPTER 3: PERFORMANCE MANAGEMENT
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HCBP
HCBP is short for the “Human Capital 

Business Partner”. This person is a 
strategic partner to the company in 
all Human Capital related matters.

RESULT B:  
PERFORMANCE 
DOES NOT 
IMPROVE

If performance does not improve 
or good performance is not 
maintained, the process repeats 

Line manager schedules 
a second performance 
discussion  meeting 
with employee and in 
consultation with HCBP.

The Performance  
Improvement Process 
Follow this process to either improve the performance 
of the employee or to action a Capacity Enquiry.

PERFORMANCE 
DISCUSSION

Line manager schedules 
and conducts first 

performance discussion 
with employee, in 

consultation with HCBP

FOLLOW UP
Line manager 

schedules follow 
up discussions with 

employee and in 
consultation with 

HCBP (every 2 weeks)

Line manager 
informs HCBP of 

underperformance 
and explains where 

performance is lacking

INFORM

RESULT A:  
IMPROVED 
PERFORMANCE

Line manager conducts a 
“maintain your improved 
performance” discussion 
with the employee. 

START 
HERE

16 | MANAGING LABOUR RELATIONS
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The 
employee’s 

record is 
updated 

accordingly

FOLLOW UP 
DISCUSSIONS

Line manager 
schedules follow 
up discussions 
with employee and 
in consultation 
with HCBP (every 

2 weeks)

The employee’s 
record is updated 

accordingly

Appropriate 
warning is issued 
to the employee

WARNING

You can call the employee to a Capacity 
Enquiry. This enquiry will determine 
the employee’s suitability for continued 
employment and might result in dismissal 
of the employee for incapacity.

WHAT 
if...?

Underperformance 
continues after 
repeating this process?

CHAPTER 3: PERFORMANCE MANAGEMENT
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How to Conduct a  
Performance Discussion 
As a line manager, you will need to conduct performance discussions 
with the employee, in consultation with the HCBP. 

1. Prepare
 Ensure that performance expectations were set up front.

 If you are meeting face-to-face, book a private room so you 
can conduct an uninterrupted meeting.

 Allocate sufficient time for the discussion meeting.

 Ensure you complete all the forms and make notes.

3. Clarify
 Clarify the standard and highlight how the employee’s 

performance or behaviour is below the standard – be 
specific and provide examples.

 Clarify what coaching and training the employee has 
already undergone.

 Restate the required performance standards.

 Give the employee the opportunity to respond throughout 
the process.

 Actively listen to their responses and document them.

2. Open the Discussion
 Establish the purpose and importance of the discussion.

 State why you have arranged the meeting.

 Explain the process clearly and simply to the employee.

 Ask if they have any questions about the process.

Click the play button to learn more about under-performance incapacity.
Or visit this link: https://bit.ly/3ckHFda

Follow this Process:

https://bit.ly/3ckHFda
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5. Agree
 Jointly agree on the plan that will be 

put in place to assist the employee 
to move from below standard to 
meeting performance standards .

 Set a date for progress to be 
reviewed (document date).

 Explain the consequence if the 
performance or behaviour issues 
continue (for example “We may 
have to re-assess your suitability 
for continued employment should 
your performance not improve to 
the required level.”).

 Express confidence in the 
employee’s ability to follow the plan 
and meet the required performance 
standard.

 Obtain agreement from the 
employee that they will commit to 
the Performance Improvement Plan 
by signing the plan.

4. Action
 Discuss corrective actions required

 Ask the employee for ideas that can 
help the employee overcome their 
performance or behaviour issues.

 Build onto the employee’s ideas and 
suggestions.

 Identify what assistance the 
employee needs for example 
training, coaching and who will be 
responsible for this.

 Document corrective actions to be 
undertaken.

CHAPTER 3: PERFORMANCE MANAGEMENT

Let’s have a look at 3 different 
scenarios. What is the correct 
route to follow in each?

TEST YOUR KNOWLEDGE
Hold your cursor on 
each scenario to see 
the correct route to 
follow for each

SCENARIO 1:

SCENARIO 2:

SCENARIO 3:

Michela is a Call Centre Agent who is lacking 
performance as per the quality reports. You in 
addition received a member complaint about the 
same agent.

Susan is a Trainee Adviser. She has completed all 
her training and passed her assessments. In month 
one, she submitted 5 cases, 3 of which were family 
members. This month she has not yet submitted 
any business. You gave her 5 quality leads and she 
has not even been able to secure an appointment 
with any of the leads.

Simphiwe is a claims assessor who around 
6 months ago was subject to a performance 
discussion where he divulged that he was 
undergoing some personal problems (his mother 
had taken ill). During the performance discussion, 
you helped him to put a plan in place to balance 
his work and personal responsibilities. He also 
indicated that he was thankful for the assistance 
and his has improved, however it has been found 
that with the latest monthly reports his performance 
has again been diminishing. 

How should this scenario be handled?

What would you do?

What would you do?

Follow this Process (Continued):
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 An action plan to improve the 
employee’s performance should 
be agreed upon

 A further meeting date should be 
set to reassess the employee’s 
performance

 Assistance should be offered 
where the employee requires 
for instance further guidance, 
instruction or training

 The changes should be discussed 
and agreed upon in writing with 
the employee

 Confirm that the employee’s contract 
of employment will be terminated 
with effect from a certain date

 Advise employee of his or her right 
to refer the matter to CCMA for 
conciliation or arbitration

The Possible Outcomes of a  
Capacity Enquiry 
If the performance improvement process does not lead to improved 
performance, the employee should be called to a Capacity Enquiry. 
This enquiry will determine the employee’s suitability for continued 
employment and might result in dismissal of the employee for incapacity.

These are the Three Possible Outcomes 
of Such an Enquiry:

The employee 
is warned

The employee’s 
conditions of 
employment are 
amended

The employee is 
to be dismissed 
for incapacity

01 

02 

03 

If the 
performance 
improvement 
process does 
not lead to 
improved 
performance, 
the employee 
should be 
called to a 
Capacity 
Enquiry. 
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Progressive Discipline 
for Misconduct 

4

Progressive discipline is a process or method used to address 
and correct an employee’s work performance or inappropriate 
workplace behaviour by providing clear and constructive 
feedback through a series of increasingly formal steps.
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The Progressive Discipline Process 
The steps in the progressive discipline process escalates from an 
informal to a formal style:

c) Final Written Warning VALID FOR 12 MONTHS

Where there is insufficient improvement after the written warning; or there is a 
repeat (third violation) of the offence and the written warning is still valid. Also 
used where the transgression is very serious in nature and therefore even on 
the first transgression, a final written warning is appropriate.

Warnings
Types of Warnings

a) Verbal Warning VALID FOR 3 MONTHS

Where the transgression is less serious, but the employee needs to be made 
aware that he or she has transgressed the company standard. This normally 
counts as the first violation. 

b) Written Warning VALID FOR 6 MONTHS

Where there is insufficient improvement after the verbal warning; or there is a 
repeat of the offence and the verbal warning is still valid – this would be called 
the second violation. Also used where the transgression is more serious in 
nature than in the case where a written warning would be appropriate. 

Documented discussion

Verbal warning

Written warning

Final written warning

Formal Disciplinary Enquiry

Termination

In
fo

rm
al

Fo
rm

al

It is not appropriate to dismiss an employee for a first offence, except if the 
misconduct is serious and of such gravity that it makes a continued employment 
relationship intolerable, subject to the rule that each case should be judged 
on its merits. This is in accordance to Item 3(4) of Schedule 8 of Labour Relations Act (LRA),  
Code of Good Practice: Dismissal.
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CHAPTER 4: PROGRESSIVE DISCIPLINE FOR MISCONDUCT

Informal Disciplinary Process

How Should You Word a Warning?
Fill in the following:

1. You have failed in your duty to   

2. … in that on or about   

3. 

which behaviour or what did they not do?

Insert date and time.

Insert a description.

Hold your cursor on 
each entry block to 
see example text.

The code of good practice in the LRA states that dismissal does not require 
the process at which the employee is heard to be a formal one. These 
are the steps to follow in the case of an informal disciplinary process:

  TAKE NOTE 

If there is any chance that 
the misconduct could lead 
to dismissal, it is essential 
to follow up with a formal 
disciplinary enquiry instead 
of an informal discussion. 
For a dismissal to be fair, 
the employer needs to be 
able to prove that all the 
employee’s rights have 
been complied with – this 
makes a formal and expertly 
controlled hearing essential 
for dismissal purposes.  
The next section goes into 
detail about how to conduct 
a formal disciplinary enquiry.

Line Manager Informs HCBP 
of the Matter
HCBP and line manager discuss 
matter and determine if it falls into 
misconduct or poor performance

The line manager, in consultation with 
HCBP, conducts an informal disciplinary 
meeting (or discussion) with the 
employee.

A formal disciplinary enquiry is 
followed (we’ll cover this later).

Line manager investigates 
and gathers evidence

Misconduct

Line manager presents 
evidence to HCBP

Less Serious Offence

Serious Offence

HCBP and line manager 
analyse evidence

Refer back to 
the performance 
improvement 
process on p16

Learn more 
about the formal 
disciplinary enquiry 
in Chapter 5

Poor performance

Line manager sets up meeting with 
employee in consultation with HCBP

Line manager and HCBP determine 
appropriate warning, completes 
warning form and issues this to the 
employee.

HCBP updates employee’s record 
accordingly.
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How to Conduct an Informal  
Disciplinary Discussion 
During a disciplinary discussion, it is advised to follow certain steps. 
Below is a checklist you could use to guide you in your next informal 
disciplinary discussion.

Follow these Guidelines:

01 

02 

03 

04

05 

Welcome and Tone
Thank the employee for attending and set a professional tone to be 
used throughout the meeting.

Set the Scene 
Refer to the steps that have led up to here – what was the inappropriate 
behaviour and why did it constitute a breach? Refer to the rule in the 
employment contract or wherever the rule was stated.

Allow Employee to State their Case 
Ask the employee to explain their version of the events that took place. 
Listen closely and ask for clarification if needed. Ask about their intent 
– for example, were they aware that their behaviour was inappropriate?

Counsel or Sanction 
Explain the need for counselling or for a sanction. Ask the employee 
to agree to revise their behaviour or to improve their performance, and 
explain to the employee what the consequences would be if they do 
not show improvement.

Close 
State that you look forward to seeing the employee improve, and that 
you will confirm the contents of the meeting in an email.

In the case of 
a less serious 
offence, the 
line manager, 
in consultation 
with the HCBP, 
conducts 
an informal 
disciplinary 
discussion.

If the offence is less serious, it 
may result in a verbal warning 
on the first offence, but if it is 
very serious, dismissal may 
be appropriate for the first 
offence.

Two main factors 
determine the 
outcome or sanction 
of misconduct:

1. The seriousness 
of the offence

2. Repeat offences
If an offence gets repeated 
by the same employee, 
harsher sanctions may be 
applied. This is known as 
progressive discipline.

Through progressive discipline, you can attempt to address and correct 
an employee's work performance or inappropriate behaviour. Make 
sure you understand the order of the increasingly formal steps used in 
progressive discipline, and when to apply each. For example, when would 
a written warning be sufficient, and in which cases would you proceed 
with a formal disciplinary enquiry?

Conclusion
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CHAPTER 4: PROGRESSIVE DISCIPLINE FOR MISCONDUCT

Read Through the Following Scenarios. 
How Would You Respond in Each?

TEST YOUR KNOWLEDGE

SCENARIO 1:

SCENARIO 2:

SCENARIO 4:

SCENARIO 3:

Jason has been a Project Manager for 6 months and has been late for meetings 
and client appointments on a few occasions. He has already received a verbal 
warning for similar behaviour one month ago. 

In this week Jason has not reported to work to attend a meeting his manager 
has requested him to attend. He has not been contactable for a few days despite 
numerous instructions from his manager to report for duty. Furthermore, he has 
not contacted his manager about the reasons for his absence.

Thandi is a Client Service Consultant who has been in the role for 1 year. She 
is going through a personal crisis at home which has affected her work. She 
processed a R50 000 claim which was supposed to be declined, and her manager 
identified the error and did not approve it. Up till now she has been an excellent 
worker.

Ernest is an IT Engineer. You find him smoking in the boardroom. When you 
confront him, he says that he did this because it was raining outside and he did 
not want to get wet walking to the designated smoking area.

Anele is a financial advisor and has successfully completed the eLearning training, 
which includes an explanation on how to use the digital enrolment processes. 
During the first month of using this process, she used her own cell number instead 
of the one belonging to the client to enrol a policy, as the client’s phone got stolen. 
The client was at the police station when she enrolled the policy on the last day of 
the sales month at the office and she says he told her to go ahead as he wanted 
the policy.

What would you do when Jason reports for duty after a week of absence?

How would you approach a conversation like this?

What would be an appropriate response as a manager?

What would you do in this scenario?

Hold your cursor on 
each scenario to see 
the correct route to 
follow for each.
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5 
Formal Procedure for  
a Disciplinary Enquiry 
Every business has rules for the workplace. When these rules 
are broken and the misconduct is serious, you as a manager 
can proceed with a disciplinary hearing. Holding a disciplinary 
hearing ensures two things: that a fair procedure is followed and 
that there is substantive reason to dismiss the employee. In this 
section, you will learn how to do this and which steps to follow. 
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CHAPTER 5: FORMAL PROCEDURE FOR A DISCIPLINARY ENQUIRY 

1. Investigate
The Initiator (or Investigator)

Assess the Evidence

The initiator (also called the investigator) investigates the alleged 
misconduct or poor performance. This is a critical and key role because 
the investigation will determine if there is a case and, most importantly, 
if the case can be proven.

The investigator has a lot of responsibilities.  
They typically include:

 Investigate the offence and establish the facts. 

 Formulate the charges

 Complete the notification of the enquiry and serve it on the employee 
and representative

 Interview and consult with witnesses and prepare all witness questions

 Prepare an opening and closing statement

 Prepare the bundle of documents

The chairperson will assess the evidence presented to him to determine 
whether or not the employee is guilty. This means that the initiator’s case 
rests on the evidence that is presented to substantiate the charges. 
Statements that do not have evidence to back them up are simply 
allegations and not facts. Evidence is critical in establishing the facts 
so that the chairperson can make a factual determination of guilt.

Ask questions 
Use the 5 Ws to guide you:

What happened? 

Who was involved? 

When did it happen?

Where did it happen? 

Why did it happen?

1.

2.

3.

4.

5.

The investigator should 
use principles of logic and 
relevance. They should be 
detailed and thorough. They 
should also be familiar with the 
company’s rules, standards, 
policies, procedures, systems, 
the Code of Conduct and the 
company’s industrial relations 
procedures.

The 5 Steps of a Formal Disciplinary Enquiry
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THINK ABOUT THIS
What do you think are the 
characteristics of an effective 
investigator?

This BCEA 
deals with fair 
labour practices 
and basic 
conditions of 
employment (for 
example leave, 
working hours, 
employment 
contracts, 
deductions and 
terminations).
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In criminal cases, it is required that proof is beyond reasonable doubt, but in a 
disciplinary matter (which is a civil matter), the company is required to prove 
their case on a balance of probabilities. In other words, when the chairperson 
weighs up all the evidence presented, he will consider which version is the more 
probable version – the company’s version or the employee’s version.

When you gather evidence, you need to try to establish all the facts and try to 
determine the sequence in which the events took place. Use your skills of logical 
reasoning when gathering your evidence.

Assess the Evidence (Continued)

Balance of 
Probabilities

The balance of probability 
standard means that a relevant 
party is satisfied an event 
occurred if the party considers 
that, on the evidence, the 
occurrence of the event was more 
likely than not.

Hearsay Evidence 

Hearsay evidence is when the 
evidence comes from a witness 
who did not himself actually see 
or hear what happened himself, 
but was told by a third person. It 
is not reliable and is not allowed 
in an enquiry.

  DEFINITION 

Onus of Proof

The responsibility of proving that 
something is true in a court of 
law. This is “discharged” when 
the responsibility has been met. 
This is different to a burden of 
proof, where the responsible party 
needs to prove that something is 
untrue.

Prima Facie 

Prima facie evidence is 
considered sufficient to establish 
a fact or raise a presumption 
unless disproved or rebutted. In 
Latin, prima facie means “at first 
sight” or “at first view.” 

Types of Evidence:
 Oral evidence (normally given by a witness)

 Real evidence for example physical evidence and objects

 Documentary evidence, for example letters, pictures, contracts etc.

 Admissions or confessions

 Commonly known facts

 Common cause (what both parties agree to)

Evidence is information obtained from witnesses, documents, videos, 
photographs and material objects which are placed before a chairperson 
in order for him or her to make a decision on a factual issue which is in 
dispute, and how disputes of fact ought to be resolved. 

As an investigator, it is important to ask yourself: "Is the evidence admissible 
or inadmissible?"

The evidence you present must be relevant to the matter at hand. In other 
words, they must assist you to prove that the employee is guilty of the charge 
against him. Make sure to dismiss hearsay evidence, opinions and character 
testimonies; or treat them with extreme caution.

Inadmissible Evidence

An Initiator Needs to Consider the Following when 
Gathering Evidence:
1. What versions may a chairperson allow to be admitted in order to prove facts that 

are disputed: Is the version relevant? 

2. What evidence should be excluded? (for reasons of admissibility, policy and 
general fairness). 

3. The standard or relevance of proof in a particular matter.

4. What weight should be attached to the evidence (how relevant or significant is it?)

5. Which party bears the burden (or onus) of proof? Consider:

○ The difference between the substantive burden or onus of proof

○ Whether a party has made out a prima facie case on the evidence

○ Whether the party that bears the onus of proof has discharged that onus by 
providing substantive evidence.
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The Witness

CHAPTER 5: FORMAL PROCEDURE FOR A DISCIPLINARY ENQUIRY 

A witness is a person who actually saw or knows about the employee 
committing the act. This witness will be able to testify based on first-hand 
knowledge of what he actually saw or heard. This is called direct evidence. 

Follow these Guidelines when Interviewing a Witness:

  TAKE NOTE 

Statements are voluntary 
– you cannot force a 
witness to give their 
statement.

Have a person with 
you to witness the 
statement.

Allow the witness 
to give their version 
of events (without 
suggesting what 
their evidence 
should be).

Question the 
witness about 
inconsistencies in 
their recollection.

Let the witness 
write their own 
statement. 
Each page 
should also 
be dated and 
signed.

Note the time 
and place of the 
interview and the 
statement.

The 5 Steps of a Formal Disciplinary Enquiry
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How Credible is your Witness?

Prepare your Witnesses

Your witnesses can “make or break” your case. It is thus vital that the witnesses 
you are using have credibility. 

You need to prepare your witnesses for cross examination by the accused 
employee. You also need to prepare yourself to cross examine any witnesses 
that the accused employee may call. 

Look out for warning signs, and consider the following:

 Does the witness contradict themself?

 Is there any personal bias involved towards the employee?  
(For example does the witness have a personality clash with the employee that 
may cloud their objectivity, or perhaps a history of conflict, or any reason for 
wanting the employee to be found guilty?)

 Is what the witness tells you possible or likely?

 How much experience does the witness have in terms of what they are 
telling you?

 What else do you have that supports the witness’ testimony?

  TAKE NOTE 

An investigator or initiator 
should also interview 
the employee. You are 
gathering the facts and may 
not be biased whilst doing 
so. If you only question 
witnesses, you are only 
collecting information based 
on one side of the story. The 
employee’s statement may 
even prove helpful in your 
investigation because you 
may be able to pick up flaws 
that will help you strengthen 
your case.

Tips for your examination of witnesses and your cross examination:

● Do not improve on a favourable answer. If the witness gives you the answer you 
want – then move onto your next point.

● Always know the answer to your question. Never ask your witness a question to 
which you do not know the answer – it could ruin your case.

● If you agree with the evidence, you do not have to cross examine it.

What is Precautionary Suspension?
When it is believed that an employee has committed serious misconduct 
and that the employee may interfere with the employer’s investigation 
or tamper with evidence, the employee may be suspended on full pay, 
pending an enquiry.

As employer, you have the right to suspend an employee who is facing a disciplinary 
matter. The reason that the law makes provision for suspension of an employee is to 
guard against damage the employee may cause to the company’s business. 

There is normally a delay between coming to learn about the offence and the enquiry 
while the investigation is underway. In most cases, the employee may continue 
performing his or her job during this period, but in some instances it may warrant 
suspending the employee during this phase. For example, if the employer has reason 
to believe that the employee may incite or intimidate other employees, suspension may 
be appropriate.

The 5 Steps of a Formal Disciplinary Enquiry
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CHAPTER 5: FORMAL PROCEDURE FOR A DISCIPLINARY ENQUIRY 

What is Precautionary Suspension?

Suspension normally happens in more serious cases where it is warranted. Examples 
include in cases of theft, assault, fraud, sexual harassment or if the employee has access 
to highly sensitive information.

The decision to suspend will hugely depend on the circumstances regarding the alleged 
misconduct and an employee should not be suspended unless there are grounds 
(these are called prima facie grounds) for believing that the employee has committed 
serious misconduct and that there is some objectively justifiable reason for excluding 
(suspending) the employee from the workplace.

When is Precautionary Suspension Applicable?

 Issue the employee with a notice of the suspension in writing. 

 Give the employee an opportunity to be heard in respect of the suspension.

 Take the necessary steps to temporarily prevent the employee from 
accessing the company building, communication channels and important or 
confidential information (physically or virtually).

 Remember that the employee will still need to be remunerated during the 
suspension period.

 Place the suspension in writing – at our company, the Human Capital 
department will be the person who deals with the suspension and drafts the 
relevant letter to be issued to the employee. 

Precautionary 
suspension is not 
a form of discipline 
and therefore 
the employee is 
suspended on 
full benefits. The 
employee’s salary 
and benefits 
continue and are 
unaffected by a 
suspension. 

The reason for this is because the company is actually preventing the employee 
from tendering his services. It is not the employee who is not tendering his 
services – therefore the employee must still be paid. The employee continues to 
be remunerated, but he may not have any access to the company or employees 
without the permission of management. 

Employer's Duties in the Process of Suspension:

THINK ABOUT THIS
Why is precautionary suspension on full pay?

The 5 Steps of a Formal Disciplinary Enquiry
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The 5 Steps of a Formal Disciplinary Enquiry
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2. Issue the Notification

The Notification Must Include the Following:

As an employer, you need to issue the employee with a notification at 
least two days before the date set out for the enquiry.

 Date and time of enquiry

 Venue

 Purpose of the enquiry (the nature of the alleged offence)

 Their rights:

The right to prepare your case; The right to present your case; The right to call witnesses; 
The right to be present when witnesses are called and to cross examines all witnesses; 
The right to caucus; The right to an interpreter, who must be an impartial employee; The 
right to be represented by a permanent employee of the company (employee must make 
their own arrangements in this regard).

 Include the facts and rules:

External legal representation will not be permitted except in exceptional circumstances 
on request, and that they have the right to make such request within 24 hours from 
receipt of this notice;

If found guilty, you have the right to appeal regarding the chairperson, process, finding 
or outcome, or corrective measures;

The appeal must be made within 5 (five) calendar days of receipt of the Chairperson’s 
written outcome.

How Should You Word a Charge?

Fill in the following:
1. It is alleged that you have failed in your duty to   

2. … in that on or about   

3. 

Insert responsibility.

Insert date and time.

Insert a description.

Hold your cursor on 
each entry block to 
see example text.

This method makes it easy to formulate the wording for the alleged offence.

  TAKE NOTE 

When issuing a warning, you 
are issuing the sanction (the 
outcome). However when 
charging, you are alleging. 
Therefore you need to add “It 
is alleged...”

What will you do if the 
employee refuses to sign 
the notification?

Sometimes the employee will 
refuse to sign as they think 
they are admitting guilt by 
signing. You need to explain 
clearly that this is not the 
case and that the signature 
is to show they received 
the notification. However, 
it is also fine to call another 
employee and ask them to 
sign as a witness that the 
employee has been informed 
of the enquiry.

THINK ABOUT THIS
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CHAPTER 5: FORMAL PROCEDURE FOR A DISCIPLINARY ENQUIRY 

3. Prepare

  TAKE NOTE 

The opening statement is a 
brief summary and you should 
not go into detail or elaborate 
too much as you will get the 
opportunity to do so during 
the course of the hearing. This 
is really to create a sense of 
context for the chairperson.

The 5 Steps of a Formal Disciplinary Enquiry
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By the time you get to the enquiry, you will be very familiar with the 
gathered evidence. Because of this, it is important to remember that the 
chairperson will have no knowledge of the evidence at all. You need to 
present the evidence in a logical manner that is easy to grasp. 

Opening Statements

INSIDER TIP
It sometimes helps to sequence the evidence. The best way to do this 
is often to draw up a timeline of events as a lead page.

The opening statement is a statement you will read to the chairperson 
before you start leading your evidence. 

The opening statement will consist of:
1. A brief overview of the case

2. A brief summary of the evidence you will lead

3. Informing the chairperson that you will be calling witnesses

4. That, in your opinion, you will be able to prove the employee is guilty of the offence 
with which they have been charged
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You will also be required to prepare a ‘bundle of evidence’. This is a 
pack of all the evidence for the formal enquiry. You must prepare 3 
packs: yours, one for the employee and one for the chairperson. The 
employee is entitled to a copy of the bundle BEFORE THE ENQUIRY. 
All evidence should be in sequence and all pages numbered.  
This makes it easy to refer to documents by page number  
during the enquiry.
You can also have an additional copy for the witness(es), particularly where 
you are using evidence from the witness about certain documents that you 
may need the witness to refer to. Ensure that your witnesses are prepared for 
the enquiry – they should know the time, date and venue and understand what 
will happen in the enquiry. Make sure you go over the questions that you will 
ask your witness. Also prepare them for cross-examination.

Bundle of Evidence

Closing Statements

 A brief summary of the charges and the evidence led to support 
those charges

 An emphasis on the significant points made through the evidence 
which support those charges

 Any inconsistencies in the evidence of the employee, his 
evidence and or his witnesses

 Why the employee should be found guilty on all charges based on 
the supporting evidence

You must 
prepare 3 packs: 
yours, one for 
the employee 
and one for the 
chairperson. 
The employee is 
entitled to a copy 
of the bundle 
BEFORE THE 
ENQUIRY. 

Once you have presented all your evidence and the employee has 
presented all of their evidence, you may give your closing statement to 
the chairperson. You should have an outline of the closing statement 
prepared, but you will need to adjust it based on what transpired during 
the enquiry.

The 5 Steps of a Formal Disciplinary Enquiry
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Before deciding on a sanction, it is important to consider Schedule 8 
of the Labour Relations Act (LRA), Code of Good Practice: Sec. 7. 
Guidelines in cases of dismissal for misconduct and Sec 9. Guidelines 
in cases of dismissal for poor work performance.

These guidelines are 
covered on pages 45 
and 47 respectively. 
Click to go there.
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CHAPTER 5: FORMAL PROCEDURE FOR A DISCIPLINARY ENQUIRY 

4. The Disciplinary Enquiry

The Disciplinary Committee 
Can Consist of a Number  
of Participants:

At this stage, all your preparation and hard work get put to the test. 
During this procedure, the chairperson needs to make two main 
decisions: whether to determine guilt and whether to pass a sanction. 

Chairperson1

Initiator4

HCBP2

Employee Rep5

Employee3

Witness(s)6

1. Chairperson
The Chairperson is an impartial person who 
will oversee the proceedings and make a 
decision as to the outcome of the hearing.

3. Employee
The employee presents arguments to 
prove that they are innocent or to show 
their side of the story. Corroborates 
arguments with evidence.

5. Employee Rep
The employee may be represented by a 
permanent employee of the company. 
This may not be an external legal 
representative, except in exceptional 
circumstances and upon prior request.

2. HCBP
The Human Capital Business Partner 
attends disciplinary hearings to ensure 
procedural and substantive matters are 
adhered to.

4. Initiator
The initiator presents arguments to prove 
that the employee is guilty. The present 
all facts and evidence collected during 
investigation.

6. Witness(s)
A witness saw the misconduct first-hand 
or knows about the employee committing 
the act. 
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Closing 
statements

Chair determines 
guilty or not guilty

Chair hears 
aggravating and 
mitigating factors

Chair passes 
sanction

How should you 
word your closing 
statement? Watch 
an example here: 

Learn about evidence 
and a balance of 
probabilities by 
watching this video: 

What are these factors 
and what do they 
include? Find out here: 

Want an example of 
a recommendation 
that a Chair could 
make? Watch this: 

C
H

A
IR

 A
D

JO
U

R
N

S

C
H

A
IR

 A
D

JO
U

R
N

S

A Typical Disciplinary Enquiry Follows this Sequence:

Initiator leads 
all evidence
Need guidance on 
how to make your 
case? Watch this: 

4

86 7

2
Chair reads  
the complaints
Learn more about 
complaints and 
pleadings in this video: 

Chair opens & 
explains rights 
of employee 
and procedure
Watch the first 
video in our series 
on how to chair a 
disciplinary hearing: 

1
Employee 
pleads guilty 
or not guilty

3
Employee 
leads all 
evidence

Learn more about 
the employee’s 
case and how to 
cross-examine 
them: 

5

9

The 5 Steps of a Formal Disciplinary Enquiry

Investigate01 Prepare03 The Sanction05 Issue the 
Notification02 The Disciplinary 

Enquiry04 

The Company’s Responsibility
The South African Labour Laws require that “he who alleges must prove”. in other 
words, should you request the chairperson to dismiss an employee, you must 
be able to substantiate the fairness of your request. In order to do so, you need 
sufficient, reliable evidence to prove that the employee committed the misconduct 
AND you need to prove that the procedure followed was fair.

 The employee does not have to disprove the case against him

 The Company bears the responsibility of having to prove the case

 The Company must clarify if an offence was indeed committed before 
you can charge the employee with an offence

  TAKE NOTE 

The employer must 
ensure throughout that all 
documentation is correctly 
finalised and filed for 
record-keeping.

http://bit.ly/34kx9hC
http://bit.ly/34kx9hC
http://bit.ly/34kx9hC
http://bit.ly/3umjhOp
http://bit.ly/3umjhOp
http://bit.ly/3yDWReS
http://bit.ly/3yDWReS
http://bit.ly/3bUZkaO
http://bit.ly/3bUZkaO
http://bit.ly/2SvgkOl
http://bit.ly/2SvgkOl
http://bit.ly/3oT5v4s
http://bit.ly/3oT5v4s
http://bit.ly/3oT5v4s
http://bit.ly/3fPSi8w
http://bit.ly/3fPSi8w
http://bit.ly/3fPSi8w
http://bit.ly/2SwgUuV
http://bit.ly/2SwgUuV
http://bit.ly/2SwgUuV
http://bit.ly/34kx9hC
http://bit.ly/2SwgUuV
http://bit.ly/3fPSi8w
http://bit.ly/3oT5v4s
http://bit.ly/2SvgkOl
http://bit.ly/3umjhOp
http://bit.ly/3yDWReS
http://bit.ly/3bUZkaO
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WHAT’S THE 
DIFFERENCE?

Mitigating vs 
aggravating 
circumstances:

Mitigating circumstances 
are those factors that may 
have contributed towards the 
behaviour or misconduct, which 
may persuade the chairperson to 
hand down a lesser penalty. 

Aggravating circumstances 
are the opposite – they may 
persuade the chairperson to 
impose a harsher sanction. 
These are factors that you, the 
initiator will present which will 
give the chairperson assistance 
in imposing a sanction.

The Chairperson

Determining Guilt

Considering Mitigating and Aggravating Factors:

The Chairperson is an impartial person who will oversee the proceedings and make 
a decision as to the outcome of the hearing. This means that if the chairperson has 
in any way been involved in the investigation, is a witness, has knowledge of the 
case or shows any bias towards the employee, the employee would be able to claim 
that he was not afforded a fair disciplinary enquiry. The chair is usually a member 
of management.

The chairperson must weigh all evidence on a balance of probabilities and determine if 
the employee is guilty or not guilty of the charge(s) brought against them. 

In a criminal court, a person can only be found guilty if it is ‘beyond all reasonable doubt’, 
however, the workplace is different; we need enough evidence to prove the charges on 
a ‘balance of probability’. 

If the chairperson concludes that evidence was led, that the above points have been 
proven on a balance of probabilities, he will find the employee guilty. If not, the employee 
will be found not guilty and the proceedings end.

The Role of the Chairperson:
 Control the proceedings

 Hear evidence from both parties

 Decide if the employee is guilty or not

 Hear factors in mitigation and aggravation

 Decide on an appropriate sanction

The 5 Steps of a Formal Disciplinary Enquiry
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Potential mitigating and aggravating factors could include:

THINK ABOUT THIS
How could the four factors above be considered 
as mitigating or aggravating factors?

3. disciplinary record

4. length of service

Should the misconduct be minor and not cause much harm, this would be a 
mitigating circumstance. If the employee had not been performing well, even 
before the incident, this would be an aggravating circumstance. The employee 
has no other offenses on their disciplinary record – this is therefore a mitigating 
circumstance. A long period of service would normally count as a mitigating 
factor.

CHAPTER 5: FORMAL PROCEDURE FOR A DISCIPLINARY ENQUIRY 

What is a balance of 
probabilities again? 
Click here to go back to 
the definition.

1. the seriousness of the misconduct

2. employee’s performance
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The chairperson needs to weigh up all the evidence as well as factors such as case 
law and previous in-house cases when determining a sanction.
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To Make their Determination, the Chairperson will 
Consider the Following:

The Chairperson has Announced the Sanction.  
What Happens Next?
The chairperson will announce the sanction and provide reasons why 
they have decided on the particular sanction. 

Thereafter, the employee has the following rights:

 How the offence relates to the Company’s policies

 The nature and severity of the offence

 The employee’s intent

 Mitigation and aggravation

 The precedent set within the company and within case law

 The effect of the sanction

5. The Sanction

Possible Sanctions Include:

Dismissal 
without notice 
(summary 
dismissal)

Alternative 
to dismissal

Verbal 
warning

Written 
warning

Final 
written 
warning

Dismissal 
with notice

  TAKE NOTE 

The key to deciding on 
whether dismissal is an 
appropriate sanction is 
based on whether the 
trust relationship between 
employer and employee has 
been broken beyond repair.

The right to an appeal
If found guilty, the employee has the right 
to appeal regarding the chairperson, 
process, finding or outcome, or corrective 
measures. 
This appeal must be made within  
5 calendar days of receipt of the 
Chairperson’s written outcome to the 
Human Capital Department.

The right to make application to 
CCMA
The employee also has the right to  
make an application to the Commission 
for Concil iation, Mediation and  
Arbitration (CCMA). 
This application must be made within  
30 days of dismissal or within 30 days  
of the appeal outcome.

The 
chairperson 
will announce 
the sanction 
and provide 
reasons why 
they have 
decided on 
the particular 
sanction. 
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The CCMA Determines Fairness
It is important to ensure that the employee was treated fairly during the 
enquiry and that the outcome is a fair one. All employees have the right to 
refer their matters to the CCMA and the CCMA will make a finding based 
on procedural and substantive fairness.

CHAPTER 5: FORMAL PROCEDURE FOR A DISCIPLINARY ENQUIRY 

For a dismissal to be procedurally fair, an employee must have been afforded 
certain rights in terms of the Labour Relations Act (for example prior warnings, 
an opportunity to state their case, a translator if required). For a dismissal to 
be substantively fair one must identify whether the reason for the dismissal 
was related to the employee’s conduct or capacity or based on the employer’s 
operational requirements, and whether the rule was valid and reasonable. 

WHAT’S THE 
DIFFERENCE?

Procedural vs 
Substantive fairness

Procedural fairness relates to 
the procedure followed and 
the rights of the employee. 
It is determined by formal 
procedures prescribed by the 
LRA.

Substantive fairness relates to 
whether the sanction is fitting 
– in other words, does the 
penalty fit the crime, and are 
the reasons for dismissal valid 
and fair. 

 

Procedural Fairness Includes Factors Such as:
 The rights of the employee

 The chairperson should be unbiased

 The process should be followed

 The investigation should have been conducted properly

Substantive Fairness Includes Factors Such as:
 Consistency of the sanction in the business

 How serious the transgression is viewed by the company, for example 
what does the Code of Conduct say about the transgression

 Has the trust relationship been broken beyond repair?

 Precedent case law – what has happened in similar past cases?
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Let’s Take a Look at Relevant  
Case Law

What Happened Here?
In this case, the employee was dismissed for being an accomplice to theft.

What did the CCMA Find?
At the CCMA arbitration, the employer produced a videotape showing the employee’s 
involvement in the theft. The CCMA found that the footage was not conclusive in 
establishing guilt and that the dismissal was procedurally unfair.

Did the Labour Court Agree with this Finding?
On review to the Labour Court, the court stressed that the test in such matters should 
have been on a balance of probability, but the CCMA had used the test of whether any 
doubt existed. 
It was held that the employer was merely required to conduct an investigation, give 
the employee (or their representative) an opportunity to respond to allegations after a 
reasonable period, and thereafter to take a decision and give the employee notice thereof. 

Avril Elizabeth Home for the Mentally Handicapped  
v CCMA and others  
(2006) 27 ILJ 1644 (LC); [2006] 9 BLLR 833 (LC) 

THINK ABOUT THIS
What can we take away from this case?

Employers are not required to conduct any form of ‘trial’, either 
criminal or civil. Simply put, employees have a right to be heard, 
as dialogue and reflection are principles of natural justice, hence 
employers are not to conduct a disciplinary hearing as a trial rather 
it should be an opportunity for the employee and employer to state 
their case.
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Dispute Resolutions

6
When you are a manager, conflict can be inevitable. The ideal 
course of action would be to be proactive and resolve conflict 
or disagreements internally before it escalates, but this is not 
always possible. When a disagreement cannot be resolved 
internally, however, the parties involved in the dispute need 
to resolve it through specific processes set out by the LRA.
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The Authorities Involved in Dispute 
Resolutions:

2. Labour Court and Labour Appeal Court 
The Labour Relations Act (LRA) gives the Labour Court and Labour Appeal Court 
authority to make many decisions relating to labour disputes. 

These courts can:

 grant urgent relief and interdicts

 remedy wrongs and determine disputes

 make decisions regarding compensation and damages

 enforce compliance with the provisions of the LRA

 enforce arbitration awards

 review decisions made or acts performed by the State

 review awards and rulings made by CCMA and bargaining councils.

1. Commission for Conciliation, Mediation and 
Arbitration (CCMA), Bargaining and Statutory Councils
CCMA Bargaining and Statutory councils are independent, juristic bodies. They can 
settle disputes through conciliation or arbitration. This is in line with the objective 
of settling disputes quickly and reducing strikes.

The LRA confers rights to the Commission for Conciliation, Mediation and Arbitration 
(CCMA) and Labour Courts to resolve labour disputes.

Conciliation

Conciliation is a process where 
disputing parties use a concilia-
tor, who meets with the parties 
both separately and together in 
an attempt to resolve their dif-
ferences. A conciliator will pro-
vide advice on matters in dis-
pute and options for resolution, 
but does not make decisions.

Arbitration

Arbitration is a private process 
where disputing parties agree 
that one or several individuals 
(the arbitrator/s) can make a 
decision about the dispute after 
receiving evidence and hearing 
arguments. The arbitrator makes 
binding decisions.

  DEFINITION 
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Wherever there is a dispute concerning a matter of interest between workers and 
management or between their organisations, any party can refer the dispute to the 
CCMA in writing. The CCMA must schedule conciliation within 30 days of its referral. 
The commissioner must issue a certificate at the end of the process, stating whether 
the dispute has been resolved or not.

When? All disputes must go through conciliation before they go for arbitration 
or adjudication, or before there can be industrial action over them. 

Who? A worker who is party to the dispute can be represented by a trade 
union office bearer or official. A company can be represented by a 
director, other employee of the company or an office-bearer or official 
of an employer’s organisation of which it is a member. The parties are 
not allowed to use lawyers in the conciliation proceedings.

How? The party who refers the dispute to the CCMA must prove that it has 
also served a copy of the referral on the other parties to the dispute. 
In attempting to resolve the dispute, the commissioner may attempt 
mediation, engage in fact finding and can make a recommendation 
to the parties to the dispute.

Let’s Look Closer at:

Arbitration

Dispute Resolution By CCMA
As established before, the Commission for Conciliation, Mediation and Arbitration 
can settle disputes through conciliation or arbitration.

The parties involved in the dispute decide to use an outside party (CCMA) to help 
resolve the issue. 

Why? Deciding to use this remedy can be time and cost effective and, in 
some cases, promote good will. The use of arbitration helps keep the 
matter from going to the courts. 

When? This often happens when a dispute, including unfair dismissals, 
reaches a point where the commissioner issues a certificate saying 
that a dispute remains unresolved. 

How? The parties to the dispute may agree in writing or the applicant party 
can request that the dispute be resolved through arbitration by the 
CCMA.

CHAPTER 6: DISPUTE RESOLUTIONS

Conciliation

What is a dispute 
resolution again? Click 
here to go back to the 
definition.

All disputes 
must go through 
conciliation 
before they go 
for arbitration 
or adjudication, 
or before there 
can be industrial 
action over them.
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7 
Requirements  
for Fair Dismissals
The previous chapter explained the process of dispute 
resolution. A common type of dispute can involve dismissals, 
often in the case where a dismissed employee claims that their 
dismissal had been unfair and unlawful. In this chapter, we will 
look at the valid grounds of a dismissal and how to follow a 
process that is fair and lawful. We will also look at unfair and 
automatically unfair dismissals, and the processes involved in 
unfair dismissal disputes.
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The Three Grounds of Dismissal:
1. Dismissal Due to Misconduct
An employee is dismissed because they have broken a rule intentionally or due 
to negligence. This is defined as a fault dismissal.

To Ensure a Fair Dismissal Process, the Following 
Requirements are Prescribed by the LRA:

Should a Dismissal be Found to be Unfair, the CCMA 
Could Order One of these Remedies:

Procedural fairness:
 There has been an appropriate 

investigation

 The employee was given prior 
notice of the charge and results of 
the investigation, and the rights of 
the employee were explained to 
them

 The employee was given 
reasonable time for preparation

 The employee was given the 
opportunity to state their case at 
the disciplinary hearing

 The employee was offered or given 
assistance and representation 
by fellow worker (NO legal 
representation)

 The employee was given a written 
notification of the decision with the 
reasons for the outcome

 The employee was informed about 
the appeal procedure

Substantive fairness:
 The rule existed

 The employee was aware of, or 
could reasonably be expected to be 
aware of, the rule

 The employee has broken the rule

 The rule is reasonable 

 The rule has been applied 
consistently

 The employee has had an 
opportunity to state his case

 The sanction (outcome) is or was 
appropriate 

 The gravity of misconduct

 Nature of job or workplace

 Circumstances of employee or 
employer

Reinstatement 

The  employee  is 
returned to the position 
they held at the time of 

dismissal

Re-employment 

The employee is placed 
into a different position 
at the company (other 
than the one held at the 

time of dismissal)

Compensation 

If the employee does not 
want to be reinstated or 
re-employed, they may 
be compensated for the 

unfair dismissal.

When the CCMA determines 
the appropriateness of a 
dismissal, they will examine 
the case and decide, 
unbiased and on a balance 
of probabilities, which party 
was in the wrong. They will 
ensure that only admissible 
evidence has been entered 
and the decision will be 
made based on evidence 
alone. The CCMA will have 
to determine whether the 
dismissal was fair. 

For a dismissal to be fair and 
lawful, it must be considered 
both procedurally and 
substantively fair.

CHAPTER 7: REQUIREMENTS FOR FAIR DISMISSALS

What is procedural and 
substantive fairnes 
again? Click here to go 
back to the definition.

This is in accordance to Schedule 8 of the Labour Relations Act (LRA), Code of Good Practice: 
Sec. 7. Guidelines in cases of dismissal for misconduct.
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2. Dismissal Due to Operational Requirements
An employee is dismissed because the employer no longer has an operational need 
for them. It is defined by the LRA as a dismissal based on economic, technological, 
structural or similar needs of the employer. This type of dismissal is defined as a 
no-fault dismissal.

To ensure a fair retrenchment process, the following 
requirements are prescribed by the LRA:

As the employer, you will need to prove that you have considered 
the following:

Alternatives 
The possibility of avoiding the 
dismissal (what other options 
are available?)

Severance pay
What severance pay will 
the dismissed employees 
be getting?

Minimise dismissals
Appropriate measures to 
minimise the amount of 
dismissals

Timing 
Measures to change the timing 
of the dismissals

Consequences 
Appropr ia te  measures 
to soften the effects of 
dismissals

Selection method
What method is best for 
selecting the employees to be 
dismissed?

Your responsibilities as a manager:
 Notify the employee of retrenchment in writing. This should include the reason, 

alternatives, an explanation of the method of selection, severance pay, assistance, 
possibility of re-employment and an invitation to consult.

 Provide an opportunity for feedback – oral or written.

 Use fair criteria for selection. The most commonly used and often preferred 
selection criterion when retrenching employees is the Last In First Out (“LIFO”) 
principle.

 Follow the minimum prescription of severance pay: 1 week’s remuneration  
for each completed year of service. At MMH we provide 2 weeks for every 
completed year.

 Make all additional payments for example outstanding leave or notice pay in terms 
of BCEA or employment contract.



MANAGING LABOUR RELATIONS  |  47

3. Dismissal Due to Incapacity or Poor 
Performance
An employee is dismissed because the employer is unable to do their job, either 
due to ill-health or because they cannot perform at the required standard. This type 
of dismissal is defined as a no-fault dismissal, since it relates to the employee’s 
circumstances for which they cannot be blamed. 

To ensure a fair dismissal process, the following 
requirements are prescribed by the LRA:

Substantive fairness:
 The employee has been told that 

they have not met the performance 
standards

 Employee must have been 
reasonably aware of standards

 These standards must be 
reasonable and valid

 These standards must have been 
consistently applied by the employer

 Employee must have been given 
reasonable opportunity to improve 
performance standards 

 Employee must have been 
given appropriate training and 
development interventions

 Employee must have been given 
appropriate guidance and support 
interventions

Procedural fairness:
 Appropriate investigation done to establish poor performance
 Employee has been informed of poor performance
 Employee has been given appropriate opportunity to improve performance 

standards 
 Employee has been informed about consequences for not improving 
 Employee has been given prior notice of incapacity enquiry
 Employee has been informed about rights
 Employee has been given reasonable time for preparation
 Employee has been given the opportunity to state their case at incapacity 

enquiry 
 Employee has been given assistance and representation by fellow worker (NO 

legal representation)
 Employee has been given written notification of decision stipulating reasons for 

outcome
 Employee has been informed about appeal procedure
 Employee has been given other options short of dismissal

Mutual separation 
agreement 
This is an agreement 
between the employer and 
employee setting out the 
terms and conditions of 
an employee's termination 
of employment.

Other Options  
Short of Dismissal:

Reasonable  
accommodation in role 
Examples of this could be  
to provide training materials 
in Braille for people with  
visual disabilities; or to 
provide a Muslim employee 
with a dedicated space to 
pray.

Demotion 
This may require the 
employee to accept a drop 
in status and a reduction 
in salary.

In order to be fair, the 
law requires you to 
consider alternatives 
prior to dismissal

IN CASE OF POOR PERFORMANCE
 Employee is capable  

of performing work

IN CASE OF INCAPACITY
 Extent of employee’s capability

IN CASE OF ILLNESS
 The employer has considered 

the medical and specialist 
reports

 The employer has adapted the 
work circumstances

 The employer provided 
reasonable accommodation for 
the employee

 The employer considered 
alternatives routes

CHAPTER 7: REQUIREMENTS FOR FAIR DISMISSALS

This is in accordance to Schedule 8 of the Labour Relations Act (LRA), Code of Good Practice: 
Sec 9. Guidelines in cases of dismissal for poor work performance.
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Automatically Unfair Dismissals
A dismissal counts as automatically unfair where the 
reason for the dismissal was:

Timeframes for Referring Unfair Dismissal 
Disputes

1. Unfair Dismissal Due to Automatically Unfair Reasons
Automatically unfair reasons for dismissal include participation in a protected 
strike, dismissal on account of pregnancy and dismissal that amounts to an act of 
discrimination.

The employee participated 
in or supported a strike or 
protest action protected by 
the Act.

The employee refused to 
do any work normally done 
by the employee – who at 
the time was taking part in a 
protected strike or lock-out, 
unless that work is necessary 
to prevent an actual danger to 
life, personal safety or health.

The dismissal was used 
to compel the employee to 
accept a demand in respect of 
any matter of mutual interest 
between the employer and 
the employee.

The employee exercised or 
enforced any rights allowed 
under the Act for example 
the right to belong to a trade 
union, or to refer a dispute 
to the CCMA or a Bargaining 
Council.

Dismissal based on a reason 
related to the employee’s 
pregnancy.

Discrimination against the 
employee on the basis of 
race, gender, sex, ethnic 
or social origin, colour, 
sexual orientation, age, 
disability, religion, political 
opinion, culture, language, 
marital status or family 
responsibility.

  TAKE NOTE 

The time limit is designed 
to ensure that disputes 
are dealt with as soon as 
possible. Condonation can 
be granted if there is good 
cause to do so.

DAY OF 
DISMISSAL

DAY 30 

Employee has 30 days to lodge 
a dispute at the CCMA.

CCMA holds 
a Conciliation 

hearing

Failure to resolve issue 
CCMA issues certificate 
of non-resolution.  
Case can be referred  
for arbitration within  
3 months of certificate

Parties reach an agreement 
CCMA issues certificate

Arbitration  
The CCMA makes  
a final and binding 
decision (an 
Arbitration Award)

If one party 
does not 
comply 
with the 
Award, an 
order may 
be made to 
the Labour 
Court

Automatically 
unfair reasons for 
dismissal include 
participation 
in a protected 
strike, dismissal 
on account of 
pregnancy and 
dismissal that 
amounts to an act 
of discrimination.
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CHAPTER 7: REQUIREMENTS FOR FAIR DISMISSALS

2. Unfair Dismissal Due to Misconduct or Incapacity
Unfair dismissal due to misconduct or incapacity is when an employee is unfairly 
dismissed due to alleged unacceptable behaviour (intentional or due to negligence). 

DAY OF 
DISMISSAL

DAY 30 

Employee has 30 days to lodge 
a dispute at the CCMA.

CCMA holds 
a Conciliation 

hearing

Failure to resolve issue 
CCMA issues certificate 
of non-resolution.  
Case can be referred  
for arbitration within  
3 months of certificate

Parties reach an agreement 
CCMA issues certificate

Arbitration  
The CCMA makes  
a final and binding 
decision (an 
Arbitration Award)

If one party 
does not 
comply 
with the 
Award, an 
order may 
be made to 
the Labour 
Court

3. Unfair Dismissal Due to Operational Requirements
When the unfair dismissal was based on economic, technological, structural or similar 
needs of the employer, but the process followed was unfair.

DAY 30 
Employee has 30 days to lodge 
a dispute at the CCMA.

CCMA holds 
a Conciliation 

hearing

Failure to resolve issue 
CCMA issues certificate 
of non-resolution.  
Case can be referred  
for arbitration within  
3 months of certificate

Parties reach an agreement 
CCMA issues certificate

Arbitration  
The CCMA makes  
a final and binding 
decision (an 
Arbitration Award)

If one party 
does not 
comply 
with the 
Award, an 
order may 
be made to 
the Labour 
Court

Employee has 5 calendar days to appeal the outcome 
of an internal disciplinary hearing to the Human Capital 
Department (refer to Chapter 5)

DAY OF 
DISMISSAL 

FOLLOWING 
DISCIPLINARY 

ENQUIRY

What is conciliation and 
arbitration again? Click here 
to go back to the definitions.

Unfair 
dismissal due 
to misconduct 
or incapacity 
is when an 
employee 
is unfairly 
dismissed 
due to alleged 
unacceptable 
behaviour 
(intentional or due 
to negligence). 
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Industrial Action

8
When the employees and employer fail to resolve a dispute 
in the workplace, they have to follow a lawful procedure 
before they can strike or lockout. A strike or lockout is 
considered protected (lawful) if the correct procedure for 
disputes was followed. 
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The Correct Procedure for a Strike  
or Lockout:
Every employee shall have the right to strike and every 
employer will have recourse to lockout provided:

 Correct channels have been followed: 
 The issue in dispute has been referred to the CCMA or the Bargaining Council. A 

certificate stating that the dispute remains unresolved has been issued.

 Time elapsed since referral: 
 A period of 30 days or future period as may be agreed between the parties has 

elapsed since the referral was received, whichever events occur first.

 Enough notice given: 
 The employee must give the employer written notice of a proposed strike at least 

48 hours prior to commencement. The employers must give workers 48 hours’ 
notice of their intention to lockout. 

 Procedures followed: 
 Where there is a Bargaining Council, the dispute must first follow the procedures 

of the council. Where there is a private collective agreement, the dispute must 
follow the procedures of the agreement.

 Not an essential service: 
 If the employees are engaged in an essential service, their right to strike can be 

restricted. The employer in the essential service is similarly restricted from utilising 
its own bargaining power to lock employees out of the workplace to compel them 
to accept the employer’s terms and conditions.

What if the Strike or Lock-Out is not in 
Compliance with the Act?
When the procedure as described above was allegedly not followed for a strike or 
lock-out, the employee or employer can refer the matter to the Labour Court. 48 
Hours’ notice of the application must be given to the other party.

Strike

To strike is the refusal to work, 
the slowing down of work or the 
obstruction of work by employ-
ees (“strikers”). A strike takes 
place to resolve a dispute be-
tween the employees and their 
employer. The dispute must be 
about something in the employ-
er’s control, for example, wages, 
improved working conditions 
and other disputes of mutual 
interest. 

Lockout

While employees have the right 
to strike, an employer has an op-
tion to lock-out. A lock-out is the 
refusal of the employer to grant 
the employees access to the 
workplace. This means that the 
employees are not able to ren-
der their services and as a result 
will not be paid. A lock-out takes 
place in response to a strike or to 
force the employees to accept a 
demand of the employer.

Essential Service

A service where the interruption 
of it will endanger the life, person-
al safety or health of persons for 
example, the police or fire fighting 
services.

  DEFINITION 

Should the court decide that the strike or lockout was not in compliance with the act, 
the Labour court may order the payment of compensation for any loss due to the strike 
or lock-out.

CHAPTER 8: INDUSTRIAL ACTION
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9 
Grievances
A grievance may be defined as any feeling of discontent, 
unfairness or injustice which an employee may have in 
respect of his work conditions, against his manager or 
supervisor, including a fellow worker, and which is brought 
to the attention of Management.



MANAGING LABOUR RELATIONS  |  53

Formal and Informal Grievances 
With an informal grievance, discussions at the immediate line manager level 
will often suffice. With a more formal and structured approach, the problem is 
put down in writing, and each successive level of manager will comment on 
the action or the decision he has taken.

A formal grievance procedure can have as many stages as needed for the issue 
to be resolved. At the first stage, the grievance is raised with an immediate 
senior, thereafter it escalates with each needed stage until it reaches the 
business unit head. 

See an Example of a Formal Grievance Procedure below.

Types of Grievances 
A Grievance of Right 
A grievance of right occurs when an employee claims that the employer has 
not given him what he is entitled to (by legislation, collective agreements, 
conditions of service, employment contract, established practice, etc.) or an 
employer has not respected or has infringed a right which he has.

A Grievance of Interest 
A grievance of interest occurs when an employee has no entitlement to a 
particular claim in law against the employer but feels that he is entitled to it or 
has been unfairly treated. The objective of the manager is to attempt to resolve 
the grievance as speedily as possible.

Stage 1

Stage 2

Stage 3

Stage 4

The grievance is raised verbally with the immediate senior. An 
investigation takes place and a decision is made within 2 working days.

The grievance form is submitted within 3 working days to a person 
one level above the immediate senior. An enquiry takes place and a 
decision is made within 5 working days.

The grievance form and copy of stage 2 documents are submitted 
within 3 working days to a person two levels above the immediate 
senior. An enquiry takes place and a decision is made within 5 
working days.

The grievance form and copy of stage 2 and 3 documents are 
submitted within 3 working days to the business head. An enquiry 
takes place and a decision is made within 5 working days.

IF UNRESOLVED, PROCEED WITH STAGE 2

IF UNRESOLVED, PROCEED WITH STAGE 3

IF UNRESOLVED, PROCEED WITH STAGE 4

THINK ABOUT THIS
Can you th ink  of 
examples for each type 
of grievance?

CHAPTER 9: GRIEVANCES

A formal 
grievance 
procedure can 
have as many 
stages as needed 
for the issue to 
be resolved. At 
the first stage, 
the grievance is 
raised with an 
immediate senior.
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It’s always best to be proactive as a manager – try to identify problems before 
they become worse; or try to predict problem areas and prevent the problems 
from happening in the first place. Ask for feedback from employees and manage 
their expectations.

The golden thread that runs through the processes in this handbook is 
fairness. When you are in any work situation, ask yourself whether all parties 
are being treated fairly. Try to also tune in on whether people feel like they are 
being treated fairly.

Develop a mindset of progressive discipline where you do not think of discipline 
as a form of punishment. The need for discipline should always be to correct 
behaviour rather than punish. Remember that the spirit of progressive discipline 
is in making the workplace a pleasant and safe environment for all involved.

Work to establish a foundation of trust with your colleagues and employees 
and use clear communication. Be consistent, especially when establishing 
rules. You cannot discipline an employee for breaking a rule if they didn't know 
the rule existed.

Ensure sufficient record keeping by constantly updating the documentation 
on employees' discipline. Where a disciplinary enquiry is to take place, you can 
show proof of events. This can be as simple as taking a note when an employee 
comes in late, or more serious like keeping a copy of a written warning shared 
with the employee.

Conclusion
As a new manager, it is normal to feel overwhelmed and 
intimidated by labour relations. That is where this handbook 
comes in: it is here to empower you in your role as manager 
with everything you need to know. Take your time in going 
through it again and again and refer back to it when you 
are uncertain about the lawful procedures that you need 
to follow.

Some Key Takeaways:
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Notes
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